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11 We address in this opinion one of the issues presented
by the United States Suprene Court’s recent decision in Blakely v.
Washi ngton, 124 S. C. 2531 (2004). Specifically, we hold that the
failure to submt aggravating factors to a jury pursuant to Bl akely
is not structural error requiring automatic reversal. Rather, we

determne that Blakely error is subject to a harmess error or



fundanmental error analysis and may or may not require reversa
based on the facts of the particular case. 1In this case we find
the error is not harnless. Accordingly, we remand for
resent enci ng.

l.
12 Robert Allen Henderson (“appellant”) appeals his
sentences follow ng conviction in the trial court. Appellant was
indicted on three counts: kidnaping, a class 2 felony; assault, a
class 1 m sdeneanor; and threatening or intimdating, a class 1
m sdeneanor. After a jury trial, he was convicted of the two
m sdeneanor charges. The jury did not find him guilty of
ki dnapi ng, but instead found him guilty of the I|esser-included
of fense of unlawful inprisonnent, a class 6 felony.
13 At sentencing, thetrial court sentenced appellant to six
nmont hs’ incarceration for each of the m sdeneanor counts. For the
unl awful inprisonment count, the court inposed an exceptionally
aggravated prison term of two years. All three sentences were
ordered to run concurrently.
14 Appel lant tinely appealed. H s initial brief raised two

i ssues and requested that the sentence be vacated.! Since that

! Appel lant initially alleged that the trial court erredin
the sentence on the two m sdeneanors by not giving himcredit for
the exact anount of his pre-sentence incarceration. He also
contended that the trial court erred by considering two inproper
aggravating factors and using them to justify an exceptionally
aggravated term



time, Blakely was announced. Appellant now asserts Bl akely error
and requests that the sentence for unlawful inprisonnment be
vacated.? This court has received suppl enental briefing fromeach
of the parties on the Blakely issue. Because we remand on Bl akely
we need not reach the initial sentencing issues presented by
appellant. W have jurisdiction pursuant to Article 6, Section 9
of the Arizona Constitution and Arizona Revised Statutes (“A R S. ")
sections 12-120.21(A)(1) (2003), 13-4031 (2001), and 13-4033(A)(3)
(2001).
.

15 In Bl akely, the Court held that “[w] hen a judge inflicts
puni shment that the jury's verdict al one does not allow, the jury
has not found all the facts ‘which the | aw nakes essential to the
puni shnent’ and the judge exceeds his proper authority.” 124 S.
Ct. at 2537 (quoting 1 J. Bishop, Crimnal Procedure 8§ 87, at 55

(2d ed. 1872)). The Court stated that “the ‘statutory maxi nmuni for

Apprendi purposes is the maxi mumsentence a judge may i npose sol ely
on the basis of the facts reflected in the jury verdict or admtted
by the defendant.” | d. The Court further explained that “the
relevant ‘statutory maximum is not the maxi mnum sentence a judge

may i npose after finding additional facts, but the maxinmum [the

2 Appel lant further asserts that on remand Arizona’' s
sentencing schenme, in |light of Blakely, no |longer permts
aggravat ed sentences. That argunent was recently rejected in State
v. Conn, 436 Ariz. Adv. Rep. 6 (App. Cct. 14, 2004).
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j udge] may inpose wi thout any additional findings.” Id.

16 In Arizona, A RS 8§ 13-701(A) (2001) provides that
“imprisonment for a felony shall be a definite termof years” and
then sets forth the termof years applicable for first-tinme fel ony
of fenses. For appellant’s class 6 felony conviction, the termis
one year. A RS § 13-701(Q(5). This term is typically
referenced as the presunptive term State v. Brown, 205 Ariz. 325,
332, 1 24, 70 P.3d 454, 461 (App. 2003). In the |anguage of
Bl akely, this is the “statutory maximum” Bl akely, 124 S. C. at
2537. Section 13-702(A) (2001) provides that the presunptive
sentence may be “increased or reduced by the court.” That section
al so provides that “[a]ny reduction or increase shall be based on
t he aggravating and mtigating circunstances” set forth therein and
be Ilimted to the range specified. Id. As to the offense for
whi ch appel |l ant was convicted, the upward limt is 1.5 years. Id.
Section 13-702.01(A) further provides that “if the court finds that
at least two substantial aggravating factors listed in § 13-702"
are present, then the sentence may be further increased to two
years.

17 Applying Bl akely’s definition of “statutory maxi nunf to
the Arizona schene renders the following result: Unless admtted by
defendant or waived by the parties, any sentence beyond a
presunptive term nust be based on at | east one aggravating factor

found by a jury for purposes of AR S. 8 13-702(A) and at | east two



“substantial” aggravating factors for purposes of ARS § 13-
702.01(A). As stated in Blakely,

Whet her the judge's authority to inpose an
enhanced sentence depends on finding a
specified fact (as in Apprendi), one of
several specified facts (as in Ring), or any

aggravating fact (as here), it remains the
case that the jury’'s verdict alone does not
aut hori ze the sentence. The judge acquires

t hat authority only upon finding sone
addi tional fact.

124 S. . at 2538 (enphasis added). Thus, Bl akely now hol ds that
“by reason of the Sixth Amendnment the facts bearing upon that
entitlenment nust be found by a jury,” unless admtted by the
def endant or waived by the parties. 1d. at 2540 (enphasi s added).
Because of our disposition on the various sentencing factors here,
we do not address whether all aggravating factors upon which a
judge relies in inmposing an aggravated sentence nust be submtted
to a jury or whether only the mnimm nunber that provide
“entitlement” to the trial judge to sentence above the statutory

maxi mum nust be so submtted.?®

3 For instance, in a case such as this, if two factors had
ei ther been found by a jury, or the failure of such a finding could
be determined to be harnml ess, the question is whether a judge’'s
reliance upon additional factors is still subject to Blakely’'s
requi renent. Because we can only say that the Blakely error as to
one of the substantial aggravating factors was harmess in this
case (and two were required per A RS. 8§ 13-701.01(A)), we need not
deci de that issue here. See infra 9T 45-46. This issue was
addressed in State v. Martinez, 1 CA-CR 03-0728, slip op. at T 16
(Ariz. App. Nov. 4, 2004) and State v. Conn, 436 Ariz. Adv. Rep.
6, 8, 1 12 (App. Cct. 14, 2004) (“Once authorized to sentence
within the statutory range for aggravated sentences, the facts

(continued. . .)



18 In this case, appellant received a super-aggravated
sentence under AR S. 8§ 13-702.01(A) based on “the violent nature
of the facts,” the trauma and injuries caused to the victim the
victims age, and appellant’s lack of renorse. Al of these facts
were found by the court (applying a preponderance standard), not by
a jury (applying a beyond a reasonabl e doubt standard). Thus

there was Bl akely error in this case.

19 Neither party requested that a jury determne the
aggravators beyond a reasonable doubt. Nonet hel ess, Bl akely
appl i es here because this case was still pendi ng when Bl akely was

deci ded. See Giffith v. Kentucky, 479 U S. 314, 322-24 (1987)
(hol di ng that newl y announced constitutional rules nust be applied
to cases that are not yet final); State v. WIlson, 207 Ariz. 12,
17, § 18, 82 P.3d 797, 802 (App. 2004) (“[A] suprene court opinion
generally applies to any cases that are pending at the time the
opinion is filed.”). As we discuss below, the issue Bl akely
presents may constitute fundanental error depending on the
ci rcunstances of the case. Infra § 15 (citing cases hol ding that
we review for fundamental error regardless of an objection in the
trial court). We now turn to Blakely error in general and in this

case in particular.

3. ..continued)
‘legally essential to the punishnent’ have been found. O her
factors in aggravation or mtigation my then be considered.”)
(quoting Blakely, 124 S. C. at 2543).
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[T,
110 W nust first consider whether Blakely error is (1)
structural error that requires mandatory reversal regardl ess of the
i npact of the error on the particul ar proceedings at issue or (2)
trial error that is subject to a harmless error or fundanental
error analysis before determning whether or not reversal is
required. As the concepts of structural error, trial error,
fundanental error, and harm ess error are critical to our analysis,
we first set forth the definitions we enpl oy.
A

111 As our suprenme court explained in State v. R ng, 204
Ariz. 534, 65 P.3d 915 (2003) (“Ring II1”), “structural errors
‘deprive defendants of “basic protections” wthout which a
“crimnal trial cannot reliably serve its function as a vehicle for
determnation of guilt or innocence . . . and no crimnal
puni shmrent may be regarded as fundanmentally fair.””” 1d. at 552,
1 45, 65 P.3d at 933 (quoting Neder v. United States, 527 U S. 1,
8-9 (1999) (quoting Rose v. Cark, 478 U S. 570, 577-78 (1986))).
When structural error occurs, we automatically reverse the
judgment. I1d. at 552, T 45, 65 P.3d at 933. No consideration is
given to the factual setting and whether the error may or may not
be harm ess. Structural error requires reversal.

112 There are “relatively few instances in which we shoul d

regard error as structural.” Id. at 552, 46, 65 P.3d at 933.



(providing a listing of errors that constitute structural error).

Qur suprene court, inidentifying the particular circunstances that

constitute structural error, has held that “[i]n all those
instances, the error infected ‘the entire trial process’ from
beginning to end.” Id. at 553, T 46, 65 P.3d at 934. (quoting
Neder, 527 U.S. at 8). Thus, the critical inquiry for structural

error i s whether “*the entire trial process’ frombegi nning to end”
has been affected. Id.

113 The direct contrast to structural error is trial error.

This is error that is subject to either a harm ess error anal ysis,

if an objection was nmade at trial, or to a fundanental error
analysis, if no objection was made at trial. “Mst errors that we
consi der on appeal, even those involving constitutional error,

constitute trial errors, ‘which occur[] during the presentation of

the case to the jury, and which may therefore be quantitatively
assessed in the context of other evidence presented.’”” 1d. at 552,

1 45, 65 P.3d at 933 (quoting Arizona v. Ful minante, 499 U S. 279,

307-08 (1991)). Wen the only errors present are trial error, we
do not automatically reverse the judgnent as we do with structural

error. W consider whether the error affected the judgnent and we
affirmthe judgnent of the trial court if the error was harnl ess
beyond a reasonabl e doubt. 1d. Though standards for trial error
are sonetimes enpl oyed i nterchangeably, we consider trial error in

two broad categories. First, trial error to which an objection is



made at trial is subject to a harmless error analysis. Second,
trial error to which no objection is nade at trial is subject to a
review for fundanental error.

114 While the question of structural versus trial error
concerns whether an error is automatically reversible, harmnl ess
error analysis or fundanental error analysis asks whether a trial
error requires reversal. “Error is harmess only if we can say,

beyond a reasonabl e doubt, that it ‘did not contribute to or affect

the verdict.’” Put another way, the proper inquiry is ‘whether the
guilty verdict actually rendered . . . was surely unattributable to
the error.”” State v. Geen, 200 Ariz. 496, 501, ¢ 21, 29 P.3d

271, 276 (2001) (quoting State v. Bible, 175 Ariz. 549, 588, 858
P.2d 1152, 1191 (1993)). Error may be harmess even if it is
constitutional error. Bible, 175 Ariz. at 588, 858 P.2d at 1191
(“Error, be it constitutional or otherwise, is harmess if we can
say, beyond a reasonabl e doubt, that the error did not contribute
to or affect the verdict.”) (enphasis added).

115 Fundanental error analysis presents a simlar inquiry to
that of harmess error. As nmentioned, we generally apply
fundanmental error analysis when an objection was not raised at
trial or otherw se preserved for our review. See, e.g., State v.
Kayer, 194 Ariz. 423, 430, 1 18, 984 P.2d 31, 38 (1999) (“Because
no objection was nmade . . . at trial, we reviewthe claimonly for

fundamental error.”); Bible, 175 Ariz. at 572, 858 P.2d at 1175



(“Absent fundanental error, a party usually cannot raise error on
appeal unless a proper objection was nade a [sic] trial
‘“Only fundanental error . . . may be raised for the first tine on

appeal .””) (quoting State v. Holder, 155 Ariz. 83, 85, 745 P.2d
141, 143 (1987)).

116 Fundanmental error is "error going to the foundation of
the case, error that takes fromthe defendant a right essential to
his defense, and error of such magnitude that the defendant could
not possibly have received a fair trial." State v. Hunter, 142
Ariz. 88, 90, 688 P.2d 980, 982 (1984).* Critically, a
determ nati on of whether error is fundanental is case-specific and
based on the particular record of the case. Bible, 175 Ariz. at

572, 858 P.2d at 1175. The inquiry is “fact intensive.” Id

Because of this, “the sanme error may be fundanental in one case but

not in another.” I1d. W enphasize this key point:
Fundanental error, of course, does not occur
in the abstract. After determning that an
error occurred at trial, "the prejudicial
nature of the unobjected-to error nust be
evaluated in light of the entire record"
4 In the federal courts, the closest analogue to our

doctrine of fundanmental error is the doctrine of “plain error.”
According to Rul e 52(b) of the Federal Rules of Crim nal Procedure,
“[a] plain error that affects substantial rights nay be considered
even though it was not brought to the court’s attention.” The
Suprenme Court has held that, under that doctrine, an appellate
court can only correct an error not raised at trial if there is
error that is plain and that affects substantial rights, and the
error seriously affects the fairness, integrity, or public
reputation of judicial proceedings. Johnson v. United States, 520
U S. 461, 466-67 (1997).
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bef ore t he error can be | abel ed as
f undanent al

State v. King, 158 Ariz. 419, 424, 763 P.2d 239, 244 (1988)
(quoting State v. Thomas, 130 Ariz. 432, 436, 636 P.2d 1214, 1218
(1982)).

117 Thus, the inquiry as to whether error is fundanental is
simlar tothe inquiry as to whether error is harm ess: an error is
first identified and then a determnation is made as to whether it
is either fundanmental or harniess. However, once error is
determ ned to be fundanmental, “[b]y definition, fundamental error
cannot be harm ess error.”> Bible, 175 Ariz. at 572, 858 P.2d at
1175; King, 158 Ariz. at 424 n.4, 763 P.2d at 244 n.4 (1988) (“[A]
harm ess error is not fundanental.”). Fundanental error is error
that is “curable only via a new trial.” State v. Gendron, 168
Ariz. 153, 155, 812 P.2d 626, 628 (1991).

118 Even though we consider that error found to be

5 Qur analysis of fundanental error tracks that of the
Arizona Suprene Court in Bible and King. As the Arizona Suprene
Court noted in King, “[w e recognize that sone of this court’s
deci sions have bifurcated the fundanental error analysis into a
f undanment al ness aspect and a harnm essness aspect. See Thomas, 130
Ariz. at 436 n.1, 636 P.2d at 1218 n.1. Thus, sone deci sions have
first found error, labeled it fundanental, and then applied the
harm ess error anal ysis. See, e.g., State v. Henley, 141 Ariz
465, 468-69, 687 P.2d 1220, 1223-24 (1984); State v. Sorrell, 132
Ariz. 328, 330, 645 P.2d 1242, 1244 (1982); State v. Anderson, 110
Ariz. 238, 241, 517 P.2d 508, 511 (1973); State v. Shing, 109 Ari z.
361, 365, 509 P.2d 698, 702 (1973).” 158 Ariz. at 424 n. 4, 763 P.2d
at 244 n.4 (1988). Because we believe the analytical franmework
from Bible and King to nore clearly denonstrate the difference
bet ween fundanental error and structural error, we enploy it here.

11



fundanmental cannot be harnm ess, another Kkey concept is that
fundanmental error is not equivalent to structural error. To
summari ze fromthe cases above, the principal differences between
fundanmental error and structural error are these. To determ ne
whet her error is fundamental we exam ne the facts of the case and
anal yze the role of the error as applied to the particul ar case.
King, 158 Ariz. at 424, 763 P.2d at 244. For structural error,
having initially discovered the error, we do not exam ne the facts
further but reverse automatically if the error is present. Ring
111, 204 Ariz. at 552, ¢ 45, 65 P.3d at 933. Error that is
fundanental in one case may not be fundanental in another;
differing results may occur in differing cases. Bible, 175 Ariz.
at 572, 858 P.2d at 1175. However, error that is structural in one
case is structural in another case and requires reversal in every
case in which it is found. Ring Ill, 204 Ariz. at 552, T 45, 65
P.3d at 933. Finally, if our analysis of the error shows that it
is not fundanental, we engage in no further error analysis and
uphol d the judgment of the trial court. Bible, 175 Ariz. at 573-
74, 858 P.2d at 1176-77. On the other hand, if we determne the
error is not structural, we still review to determ ne whether the
error is fundanental (if no objection at trial was nmade) or
harmess (if an objection at trial was nade). State v. Cox, 201
Ariz. 464, 468, 9§ 13, 37 P.3d 437, 441 (App. 2002). W now turn

to whether Blakely error is structural error that requires

12



automatic reversal in every case or whether it is trial error
subject to a fundanental error or harm ess error anal ysis.

B

119 I n addressing the question of whether Blakely error is
structural error, we | ook first to Bl akely’s predecessors, Apprendi
v. New Jersey, 530 U.S. 466 (2000), and Ring v. Arizona, 536 U.S.
584 (2002) (“Ring I1").
120 The | aw regardi ng Apprendi error is a substantial factor
in our analysis. Blakely error is a sub-specie of Apprendi error.
I n deciding Blakely the Court applied the Apprendi rule:

This case requires us to apply the rule we

expressed in Apprendi v. New Jersey, 530 U S

466, 490, 120 S. C. 2348, 147 L.Ed.2d 435

(2000): “COther than the fact of a prior

conviction, any fact that increases the

penalty for a crinme beyond the prescribed

statutory maxi nummnust be submtted to a jury,

and proved beyond a reasonabl e doubt.”
Bl akely, 124 S. C. at 2536.
121 Case law clearly indicates that Apprendi error is not
structural but is trial error subject to either a fundanental error
or a harm ess error analysis. In United States v. Cotton, 535 U. S.
625, 632-33 (2002), the Suprenme Court held that an Apprendi error
did not require reversal because “the error did not seriously
affect the fairness, integrity, or public reputation of judicial

proceedings.” Uilizing the standard for structural error enpl oyed

in Arizona, this is a clear delineation that Apprendi error is not

13



structural error but subject to a harmless error or fundanental
error analysis. |If Apprendi error were structural, reversal would
have been required.

122 The Arizona Suprene Court, relying on Cotton, has held
that Apprendi error is reviewed for harmess error. State .
Sepahi, 206 Ariz. 321, 324 n.3, § 19, 78 P.3d 732, 735 n.3 (2003)
(citing Cotton, 535 U S at 632-33) (stating that wunder the
circunstances present there “any Apprendi error would be
harm ess”). Li kewi se, every federal circuit court has, by our
research, been uniform in holding that Apprendi error can be
reviewed for harm ess error. E.g., United States v. Perez-Ruiz,
353 F.3d 1, 17 (1st Cir. 2003) (“An Apprendi error is not a ‘defect
affecting the framework within which the trial proceeds,’ but,
rather, ‘sinply an error in the trial process itself.’” (quoting
Ful m nante, 499 U S. at 310); United States v. Friedman, 300 F.3d
111, 127-28 (2d Gir. 2002) (subjecting an all eged Apprendi error to
harm ess error review); United States v. Henry, 282 F.3d 242, 252
(3d Cr. 2002) (“[Aln Apprendi error is not a structural defect,
but instead, is subject to harmless or plain error analysis,
dependi ng upon the presence of an objection at trial.”); United
States v. Strickland, 245 F.3d 368, 379-80 (4th Cr. 2001)
(evaluating defendant’s Apprendi claim under the plain error
doctrine); United States v. Matthews, 312 F.3d 652, 665 (5th Gr.

2002) (“Apprendi error is susceptible to harmess error

14



analysis.”); United States v. Stewart, 306 F.3d 295, 322-23 (6th
Cr. 2002) (evaluating Apprendi claimfor harmess error); United
States v. Trennell, 290 F.3d 881, 890 (7th G r. 2002) (finding
Apprendi error harmess); United States v. Frazier, 280 F.3d 835,
855-56 (8th Cir. 2002) (eval uati ng Apprendi clai munder plain error
doctrine); United States v. Vel asco-Heredia, 319 F. 3d 1080, 1085-86
(9th Cr. 2003) (finding Apprendi error not harm ess and therefore
reversing); United States v. Lott, 310 F.3d 1231, 1240 (10th Cr
2002) (applying plain error analysis to Apprendi claim; United
States v. Suarez, 313 F.3d 1287, 1293 (11th Cr. 2002) (“[A]ny
Apprendi error was harmess.”); United States v. Lafayette, 337
F.3d 1043, 1052 (D.C. Cir. 2003) (“[Alny Apprendi error was
harm ess.”).

123 Just as error under Apprendi is not structural, neither
is Ring error structural. In Rng lll, our suprene court held that
“Arizona’ s failure to submt [aggravating factors] to the jury does
not constitute structural error.” 204 Ariz. at 552, { 44, 65 P.3d
at 933. I nstead, the court reviews those capital sentences for
harm ess error. | d. The Suprene Court subsequently denied
certiorari in a capital case in which the Arizona Supreme Court
identified the Ring error as harmess and affirmed a death
sent ence. State v. Sansing, 206 Ariz. 232, 77 P.3d 30 (2003),
cert. denied, 124 S. C. 2906 (2004). In a recent capital case

applying Ring Il the Arizona Suprene Court expl ai ned:

15



In Ring I'l'l, we concluded that judicial fact-
finding in the capital sentencing process my
constitute harmless error if we can concl ude
beyond a reasonabl e doubt that no reasonabl e
jury would fail to find the aggravating
circunstance. 204 Ariz. at 555, 565, 1Y 583,
103, 65 P.3d at 936, 946. In Schriro wv.

Sunmerlin, --- US ----, ----, 124 S. .
2519, 2526, --- L.Ed.2d ----, ---- (2004), the
Suprene Court held that Ring Il "announced a

new procedural rule that does not apply
retroactively to cases already final on direct

review" Rng Il errors thus appear to be

trial errors that may be revi ewed for harnl ess

error.
State v. Arnstrong, _ Ariz. ___, . ¥ 6, 93 P.3d 1076, 1078
(2004) . It is an appealing argunent, notw thstanding the

difference in the burden of proof, that as “judicial fact-finding”
in the capital context is not structural error, “judicial fact-
finding” in the non-capital context should al so not be structural
error. Though this argunent has appeal, the hol di ngs based on non-
capital Apprendi error are even stronger than those based on Ring
error in the capital setting. This is because the non-capital
Apprendi error cases are based on sentencing factors found by a
preponderance of the evidence (as in the case here) whereas Ring
error cases are based upon sentencing factors found beyond a
reasonabl e doubt (which did not occur here). Though we believe the
argunment for harml ess error review based on Cotton, 535 U.S. 625,
and the related cases is conpelling, we wish to address the burden
of proof issue further.

124 In Sullivan v. Louisiana, 508 U S. 275 (1993), the United

16



States Suprenme Court held that a constitutionally deficient
reasonabl e doubt instruction was structural error. 1d. at 281-82.
After noting that nost constitutional errors are anenable to
harm ess error analysis, the Court reasoned that when an inproper
burden of proof has been applied, the franework for harm ess error
anal ysis does not exist. 1d. at 279-80. The Court explained that,
in applying harmess error review, the question that review ng
courts are called upon to consider is not what effect the error had
on the jury, but what effects it had on the guilty verdict itself.
Id. at 279.

The inquiry, in other words, is not whether,

inatrial that occurred without the error, a

guilty wverdict would surely have Dbeen

rendered, but whether the guilty verdict

actually rendered in this trial was surely

unattri butable to the error. That nmust be so,

because to hypothesize a guilty verdict that

was never in fact rendered — no matter how

i nescapable the findings to support that

verdict mght be —would violate the jury-

trial guarantee.
ld. Where no jury verdict of guilt beyond a reasonabl e doubt has
been rendered, there has been no jury verdict within the nmeani ng of
the Sixth Amendnent, so “the question whether the sane verdict of
gui | ty- beyond- a-r easonabl e- doubt woul d have been rendered absent
the constitutional error is utterly meaningless.” ld. at 280.
Thus, as applied to Blakely error, the argunent is that because

there was no jury verdict beyond a reasonable doubt on the

aggravating factors, there is no basis for harmess error review

17



and the error is structural.®

125 Notwi thstanding Sullivan’s reasoning and Apprendi’s
requirenent that a jury find any fact “that increases the penalty
for acrinme . . . beyond a reasonable doubt,” 530 U S. at 490, our
review of the cases referenced above shows that courts have
overwhelmngly (if not wuniformy) subjected Apprendi error to
harm ess error review. Supra § 21; e.g., Mtthews, 312 F.3d at
661-67 (acknow edging that the trial judge found facts relating to
crimnal street gangs by a preponderance of the evidence but
“[a]fter a careful review of the whole record, we are convinced
that any rational grand jury, when presented with a proper
i ndi ctment, woul d have charged, and any rational petit jury, when
presented with a proper jury instruction, would have found [the
factors] beyond a reasonabl e doubt”); Stewart, 306 F.3d at 315, 318

(acknow edging the trial judge applied “a nere preponderance

6 In State v. Rossi, 146 Ariz. 359, 368, 706 P.2d 371, 380
(1985), our suprene court also held that, because the trial court
used “the wong standard for determ ning and applying mtigating
factors” in a capital case, the court had to vacate the sentence
and remand for resentencing. Wile the court did not state that
the error was structural, it remanded w thout applying harn ess
error analysis. W also recognize that in State v. Johnson, 183
Ariz. 358, 360, 903 P.2d 1116, 1118 (App. 1995), we held that “it
was fundanmental error for the trial court not to have submtted [an

AR S. § 13-604(R) question] to the jury.” 1In that case, however,
the State asked to have the sentence vacated and did not contest
the need for resentencing. | d. Further, as specified herein,

Johnson was based on a question of fundanental error, not
structural error, and fundanental error is premsed upon a
particul arized analysis of the facts in the case at hand. See
supra Y 14-17.
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standard, and not beyond a reasonabl e doubt,” but finding the error
harm ess because the *“uncontroverted evidence regarding drug
guantity” convinced the court that the error was harm ess); United
States v. Burns, 298 F.3d 523, 544-45 (6th Cr. 2002) (“Any
Apprendi error . . . is harmess.”); United States v. GGarcia-
Qui zar, 234 F.3d 483, 488-89 (9th Cr. 2000) (evaluating Apprend

cl ai munder harm ess error doctrine). Mre inportantly, two United
States Supreme Court decisions lead to (if not conpel) this
concl usi on.

126 In Neder v. United States, 527 U.S., 1, 19-20 (1999), the
Court held that the trial court’s failure to instruct the jury on
an elenent of a charge was not structural error but should be
reviewed as trial error. The Court stated: “Unlike such defects as
t he conpl ete deprivation of counsel or trial before a biased judge,
an instruction that omts an elenent of the offense does not
necessarily render a crimnal trial fundanentally unfair or an
unreliable vehicle for determning guilt or innocence.” I1d. at 9.
The Court added that, while “the court erroneously failed to charge
the jury on the element of materiality,” that error did not render
the trial “fundanentally unfair,” because the defendant “was tried
before an inpartial judge, under the correct standard of proof and
with the assistance of counsel; [and] a fairly selected, inparti al
jury was instructed to consider all of the evidence and argunent in

respect to [the defendant’s] defense agai nst the tax charges.” |Id.
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Utilizing the framework for structural error described above,
Sul l'ivan holds that an error in the instruction on reasonabl e doubt
pertaining to the entire case results in structural error, while
Neder holds that the failure to instruct at all on one elenent is
not structural error when the jury is otherwise properly
i nstruct ed.

127 I n Neder, the defendant made the argunent for structural
error based on Sullivan. Neder, 527 U.S. at 11. He argued that
harm ess error analysis could not be applied because there was no
object on which the scrutiny could operate; the proper burden of
proof had not been applied to any elenent of the offense. | d.

According to Sullivan’s logic, the defendant reasoned, “where the

constitutional error . . . prevents the jury from rendering a
‘conpl ete verdict’ on every elenent of the offense . . . the basis
for harm ess-error review ‘is sinply absent.”” 1d. (quoting Bri ef

for Petitioner at 7, Neder, 527 U S. 1 (No. 97-1985) avail able at
1998 WL 828332). The Court rejected this argunent, stating that,
“Ia]lthough this strand of the reasoning in Sullivan does provide
support for [the defendant’s] position, it cannot be squared with
our harml ess-error cases.” 1d.

128 In our view, the Court’s unani nous decision in Mtchel
v. Esparza, 540 U. S. 12 (2003), is the linchpin in determ ning that
error under Blakely and Apprendi presents a scenario closer to

Neder than Sullivan. The rationale fromSullivan would | ead toward
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a conclusion that Apprendi or Blakely error is structural because
an incorrect burden of proof was applied to the aggravating
factors. The rationale from Neder, on the other hand, would | ead
to a conclusion that Apprendi or Blakely error is subject to
harm ess error analysis as long as the jury's verdict on the other
elements of the offense submtted to it were found beyond a
reasonabl e doubt .

129 The Court held in Mtchell as foll ows:

I n noncapital cases, we have often held that
the trial court’s failure to instruct a jury
on all of the statutory el enents of an of fense
is subject to harm ess-error analysis. In
Neder, for exanple, we held that such an error
“differs markedly from the constitutiona
violations we have found to defy harnl ess-
error review.” In so holding, we explicitly
di stingui shed Sullivan because the error in
Sullivan —the failure to instruct the jury
that the State nust prove the elenents of an
of fense beyond a reasonabl e doubt —“*vitiated
all the jury’'s findings,’” whereas, the trial
court’s failure to instruct the jury on one
el enent of an offense did not. Where the jury
was precluded from determning only one
el ement of an offense, we held that harm ess-
error review is feasible.

124 S. . at 11 (enphasis added). M tchell thus distinguished
between Sullivan’s failure to provide a proper burden of proof on
every el ement and Neder’s failure to provide that proper burden of
proof as to one element. W find this distinction between Neder
and Sullivan to be significant. Blakely error is nuch nore akin to

the error in Neder than the error in Sullivan. In the case of
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Bl akely error, the defendant’s sentence is aggravated based on
facts found by the judge using a preponderance of the evidence
standard. This is nowcertainly error. However, the defendant has
already had a trial in which a jury has determ ned beyond a
reasonabl e doubt that he or she is guilty of an offense. Blakely
error is certainly closer to failing to properly instruct on one
el enent of an of fense (which casts doubt on that one el enent) than
it istofailing to properly instruct on the burden of proof as to
every elenent of the offense (which casts doubt on the entire
verdict).

130 As the United States Suprene Court and the Arizona
Suprene Court have affirmed, structural error is error which has
“infected ‘“the entire trial process’ frombeginning to end.” Ring
11, 204 Ariz. at 553, 65 P.3d at 934 (quoting Neder, 527 U S. at
8); Brecht v. Abrahanmson, 507 U.S. 619, 629 (1993) (stating that
structural defects in the trial defy harm ess error standards).
Bl akel ey error is the failure to submt the facts to a jury that
are necessary to entitle a judge to inpose a sentence beyond the
statutory maxi num Bl akely, 124 S. C. at 2537. Bl akely error
does not infect the trial “from beginning to end.” Rat her, it
pertains only to that portion of the judgnment upon which the
aggravat ed sentence is based. Thus, rather than being structural
error under Sullivan, it becones a question appropriate for

fundamental error or harmless error analysis under Neder and

22



Mtchell. A court should consider the elenents that were found by
the jury, the evidence that supports them the evidence relied upon
by the judge at sentencing, and all other pertinent factors in
determ ni ng whet her the Bl akely error was harnl ess or fundanental

These are critical inquiries and may mandate reversal based on the
Bl akely error. They do not, however, convert Blakely error into
structural error requiring reversal in every instance regardl ess of
its inpact on the case at hand. It is an individualized inquiry.
131 Nor do we, in anal yzing Bl akely error for harm ess error,

overstep the role of the court in ensuring the right to a jury

trial. As the Court explained in Neder, “[a] review ng court
maki ng this harm ess-error inquiry does not . . . ‘becone in effect
a second jury to determ ne whether the defendant is guilty.”” 527

US at 19 (quoting R Traynor, The R ddle of Harm ess Error 21
(1970)). Rat her, the Court explained, “a court, in typical
appel | at e-court fashion, asks whether the record contains evidence
that could rationally lead to a contrary finding with respect to
the omtted elenent. If the answer to that question is ‘no,’
hol di ng the error harm ess does not ‘reflec[t] a denigration of the
constitutional rights involved.”” Id. (enphasis added) (quoting
Rose, 478 U.S. at 577). The “omtted elenment” present here was a
jury finding of “at |east two substantial aggravating factors
listed in section 13-702.” A RS 8§ 13-702.01(A). The jury found

beyond a reasonabl e doubt each fact required to i npose a one-year
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sentence. The failure to instruct on (or submt to the jury) an
el emrent of the of fense necessary to i npose the aggravated sentence
may or may not require reversal depending upon the facts of the
case. This is a classic description of a harm ess or fundanental
error analysis that appellate courts have |ong enployed w thout
infringement wupon the right to a jury trial. Chapman v.
California, 386 U S. 18, 23, 24 (1967) (stating “our prior cases
have indicated that there are sonme constitutional rights so basic
to a fair trial that their infraction can never be treated as
harm ess error” while acknow edging that “before a federal
constitutional error can be held harnml ess, the court nust be able
to declare a belief that it was harm ess beyond a reasonable
doubt”) .

132 Hol ding that Blakely error is not structural also
conports wth the basic premse that adding a category of
structural error to those enunerated in Ring Ill should be done
with great care. See Rose, 478 U.S. at 579, overruled in part on
ot her grounds; Abrahanson, 507 U S. 619 (“[I1]f the defendant had
counsel and was tried by an inpartial adjudicator, there is a
strong presunption that any other errors that may have occurred are
subject to harm ess-error analysis.”); Delaware v. Van Arsdall
475 U.S. 673, 681 (1986) (delineating limts to the “automatic
reversal rule” that acconpani es certain types of error); State v.

H ckman, 205 Ariz. 192, 198, ¢ 29, 68 P.3d 418, 424 (2003)
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(“Mirtually any error, wunder particular circunstances, can be
harm ess.”) (quoting State v. Harrison, 195 Ariz. 1, 6, T 21, 985
P.2d 486, 491 (1999). This rule of exercising great caution before
adding a category to the list of structural error is particularly
appl i cable when our suprene court has already identified that
Apprendi error is subject to a harm ess error anal ysis, Sepahi, 206
Ariz. at 324 n.3, § 19, 78 P.3d at 735 n.3, and Bl akely error is at
its core another formof Apprendi error based on the application of
that rule. See Blakely, 124 S. C. at 2536.

133 We note too that other courts, since Bl akely, have al so
applied a harm ess error analysis to Blakely violations.” United
States v. Mncey, 380 F.3d 102, 105 (2d Cr. 2004) (review ng
Bl akely violation for harmess error); State v. MDonald, No.
28,237, 2004 W 2404075, at *2 (NM Sept. 23, 2004) (“[E]rror in
failing to instruct the jury on an elenment, even constitutiona

error founded on Apprendi, is subject to an analysis for harnl ess
error.”); (People v. Butler, 19 Cal. Rptr. 3d 310, 316 (Cal. C

App. 2004) (review ng Bl akely violation for harm ess error); State
v. Stinson, No. E2003-01720-CCA-R3-CD, 2004 W 1698203, at *8

(Tenn. App. July 29, 2004) (sane); State v. King, 2004 W. 2281127,

! Consi stent with Arizona Rule of Gvil Procedure 28(c), we
do not consider cases fromother jurisdictions that we know to be
desi gnat ed as non-publ i shed. Wil den Books Co. v. Dept. of Revenue,
198 Ariz. 584, 589, 1 23, 12 P.3d 809, 814 (“ARCAP 28(c) applies to
menor andum deci sion fromany court”).
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at *10 (N. J. Super. C. App. Div. Cct. 12, 2004) (sane). Though we
have di scovered two cases to the contrary, they are either based
directly on local state | aw not applicable here, State v. Speight,
602 S.E.2d 4 (NC C. App. 2004)8 or out-of-step with the
overwhel mng majority of cases that hold Apprendi error is subject
to a harm ess error analysis. State v. Benson, No. MO003-02127-
CCA-R3-CD, 2004 W 2266801 (Tenn. Crim App. OCct. 8, 2004).°
Addi tionally, our own court has recently held, in three separate
opi nions, that Blakely error is subject to harm ess error review
State v. Resendis-Felix, 2 CA-CR 2003-0114-PR, slip op. at {1 8-10
(Ariz. App. Nov. 10, 2004)'° State v. Martinez, 1 CA-CR 03-0728,

slip op. at T 21 (Ariz. App. Nov. 4, 2004); State v. Mranda-

8 In State v. Speight, the North Carolina Court of Appeals
concluded that Blakely error was not subject to harmess error
anal ysis based on a North Carolina Suprene Court case directing
that errors in sentencing mandate a new sentencing hearing. 602
S.E. 2d at 12.

o In State v. Benson, the Tennessee Court of Appeals
engaged in a brief analysis and concluded that Bl akely error, as a
type of Apprendi error, was a denial of an individual’ s right to a
jury trial and was not subject to a harm ess error review. 2004 W
2266801 at *9. This cuts directly against United States v. Cotton
and the many decisions from the federal circuit courts. Supr a
1M 21-22.

10 There was a concurrence i n Resendi s-Fel i x, asserting that
Bl akely error is not harm ess error, but structural. The mgjority
in Resendis-Felix, felt “constrained” by Ring Ill to reach the
result that it did. 1d. at § 10. Even without Ring Il (which we
believe correctly assesses Apprendi error as subject to a harmnl ess
error analysis), Blakely error does not qualify as structural
error. Supra Y 19-32.
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Cabrera, 1 CA-CR 01-0926, slip op. at T 30 (Ariz. App. Cct. 21,
2004). W enphasi ze, as discussed above, supra f 18, that we stil
review for fundanmental error even though we determ ne that Bl akely
error is not structural.

134 Thus, for the reasons above, we hold that Bl akely error
is trial error rather than structural error. W nust decide on a

case- by-case basis whether Bl akely error is harm ess or whether it

is fundanental. It is to that question that we now turn
V.
A
135 I n considering whether error is fundanmental we ask if it

is “error going to the foundation of the case, error that takes
fromthe defendant a right essential to his defense, and error of
such magni tude that the defendant coul d not possibly have received
a fair trial.” State v. Hunter, 142 Ariz. 88, 90, 688 P.2d 980,
982 (1984). In applying this standard to Blakely error, the
appl i cabl e standard i s that enunci ated by the Ari zona Suprene Court
in Rng Ill: “judicial fact-finding . . . nmay constitute harm ess
error if we can conclude beyond a reasonable doubt that no
reasonable jury would fail to find the aggravating circunstance.”
Arnstrong, _ Ariz. at ___, 16, 93 P.3d at 1078 (citing Ring |11,
204 Ariz. at 555, 565, 1 53, 103, 65 P.3d at 936, 946). Thus, we
ask in this case if any reasonable jury, beyond a reasonabl e doubt,

coul d conclude differently than the trial judge did on at | east two
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of the aggravators.!!

136 The trial court aggravated appellant’s sentence based
on five factors: (1) the violent nature of the crinme, (2) the
trauma and injuries caused to the victim (3) the age of the

victim (4) appellant’s lack of renorse, and (5) the statenents

appellant made at the tine of sentencing. We consider these

factors on the facts of this case and apply the Ring Il standard.
B.

137 Based on the unique facts of this case, we exam ne the

aggravators of violence, trauma, and injuries to the victim
t oget her. Appel lant was convicted of the |esser offense of

unl awful inprisonment but not convicted of kidnaping. Thi s
procedural fact focuses our inquiry. The presence of violence (and
consequently the injuries and trauna to the victimthat flow from
it) can be properly viewed as what differentiates the greater crine
of kidnaping from the lesser crinme of unlawful inprisonnent.

Conpare AR S. 8 13-1303(A) (2001) (“A person commts unlawf ul

i mpri sonnment by knowi ngly restraini ng anot her person.”) with AR S.

8§ 13-1304 (2001) (defining the crime of kidnaping as know ng
restraint of the victim®“with the intent to . . . inflict

physical injury” on the victin). The only additional elenent for

1 As noted earlier, we do not decide whether al
aggravators relied upon by the judge nust be considered or only the
m ni mum nunber of aggravators required to “entitle” the trial court
to sentence defendant within the range provided for in AR S. § 13-
702. 01(A). See supra § 45.
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ki dnapi ng, as contrasted with unl awful inprisonnent, is the intent
to cause physical injuries to the victim
138 The scenario created by the jury failing to convict on
kidnaping in this case is nearly the same as the scenario in
Bl akel y. In Bl akely, the defendant pled guilty to the crinme of
second-degree kidnaping. 124 S. Ct. at 2534. The trial court then
sentenced the defendant to a much harsher termafter finding that
defendant acted with deliberate cruelty. Id. at 2535-36. The
Court noted that the aggravating factor of deliberate cruelty was
essentially the sane as the elenent that differentiated second-
degree ki dnaping fromfirst-degree kidnaping, the very charge that
the defendant pled guilty to avoid. |[Id. at 2539.
139 Having declined to convict appellant of the greater
of fense of ki dnapi ng, we cannot “concl ude beyond a reasonabl e doubt
that no reasonable jury would fail to find the aggravating
ci rcunst ance” of violence, injuries, and trauma to the victimupon
which the trial court relied here. See Arnstrong, __ Ariz. at
_, 16, 93 P.3d at 1078. W recognize that a contrary argunent
can be made based upon the jury's finding of assault. However
because of the jury’s failure to convict on the greater offense of
ki dnaping (wth its physical injury conponent), we do not accept

that argunent on the particular facts of this case.
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C.

140 As to the aggravator of age, the evidence at trial was
that the victimwas seventy-three years old. That sanme evidence
was presented as part of the presentence proceedi ngs before the
j udge. This evidence was uncontested and uncontradi ct ed. The
jury, however, was not instructed to make a finding of the victinms
age. Neither was age a necessary el enent of any offense for which
appel  ant was convicted. Thus, it was not inplicit in the jury's
verdicts

141 Qur | aw expressly provides that whether “the victim of
the offense is sixty-five or nore years of age” is an aggravating
circunstance. A RS. 8§ 13-702(C)(13). Applying the standard from
Ring Ill, we have no difficulty in concluding that on the record in
this case no reasonable jury could have concluded differently than
the trial judge concluded had the jury been instructed on age.

This is so even though a finding of age is not inplicit in the

jury’s verdict. The Blakely error as to this aggravator was
harm ess.

D
142 As to the aggravators of |lack of renorse and statenents

by the defendant, we treat them as one aggravator based on the
facts of this case. It is the statenents by appellant that form
the basis for the lack of renorse. Those statenents acknow edge

the fight and detention that fornmed the basis for the assault and
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unl awf ul detenti on.

143 At the sentencing hearing, appell ant placed the bl ane on
his seventy-three-year-old nother for the assault and unlaw ul
detention he inflicted upon her. This is not a circunstance in
whi ch a defendant has remained silent. Thus, we need not consider
whet her the Fifth Arendnent’ s right to silence precludes the use of
| ack of renobrse as an aggravator. See State v. Carragher, 143
Ariz. 142, 162, 692 P.2d 991, 1011 (1984) (“A defendant is guilty
when convicted and if he chooses not to publicly admt his guilt,
that is irrelevant to a sentencing determination.”); State v.
Hardwi ck, 183 Ariz. 649, 656, 905 P.2d 1384, 1391 (App. 1995)
(“[l]t would be irrational or disingenuous to expect or require one
who maintains his innocence to express contrition or renorse.”);
but see State v. MDonald, 156 Ariz. 260, 263-64, 751 P.2d 576

579-80 (App. 1987) (distinguishing cases based on refusal to admt
gui Il t and approving the use of “defendant’s perjurious testinony as
an aggravating circunstance” and “evidence of a total and conplete
unrepentence and |ack of desire to change”); State v. Lask, 135
Ariz. 612, 614, 663 P.2d 604, 606 (App. 1983) (“[I]t has been held
that there is no fifth amendnent violation in a trial court
considering at sentencing a defendant’s failure to confess to
crimes of which he has been convicted.”). This is a case where the
trial judge affirmatively consi dered t he def endant’ s own st atenents

made to her at sentencing as a basis for finding a | ack of renorse.
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See State v. Geen, 192 Ariz. 431, 441, | 40, 967 P.2d 106, 116
(1998) (“We agree that the statenents [of defendant] constitute
braggi ng and show a trenendous | ack of renorse.”).

144 Thus, there is clearly evidence to support the tria
judge’s use of |ack of renorse as an aggravator in this particular
factual setting. That, however, is not the standard before us.
The standard i s whet her, beyond a reasonabl e doubt, “no reasonabl e
jury would fail to find the aggravating circunstance.” Arnstrong,

_ Ariz. at . 6, 93 P.3d at 1078; Ring Ill, 204 Ariz. at

565, { 103, 65 P.3d at 946. Here, appellant also told the judge “
never neant to hurt anybody or anybody’'s feelings.” On this
factual record, and given the jury's failure to find on the
ki dnapi ng count that the detention was done “with the intent to

inflict . . . physical injury,” A RS 8§ 13-1304(A) (3)
(enmphasi s added), we cannot say that the Ring Il standard has been
met on this aggravating circunstance.

E

145 As di scussed above, we determne that a jury could have
reasonably concluded differently than the trial judge concluded on
four of the five factors. This |eaves only one substantial
aggravating factor when two were required by statute to authorize
the sentence inposed. A R S. 8§ 13-702.01(A). Thus, the Bl akely
error here was not harnl ess.

146 Because we do not find at Jleast two substantial
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aggravating factors would have been found by the jury, had they
been so instructed, we do not address the issue of whether Bl akely
error is harmess as a matter of law (or sinply not present) when
a trial judge relied upon additional, unnecessary aggravating
factors beyond the minimumrequired by statute. Thus, we do not
deci de whether all aggravators relied upon by the judge nust be
consi dered, or whether the jury nust find (and we need consider)
only the m ni mum nunber of aggravators required to “entitle” the
judge to sentence within a sentencing range above the statutory
maxi mum See Blakely, 124 S. C. at 2540 (referencing “facts
beari ng upon that entitlenent”) (enphasis added); see also Harris
v. United States, 536 U S. 545, 549 (2002) (“Yet not all facts
affecting the defendant’s punishnent are el enents. After the
accused is convicted, the judge may inpose a sentence within a
range provided by statute, basing it on various facts relating to
t he defendant and the manner in which the offense was conmtted.
Though these facts may have a substantial inpact on the sentence,
they are not elenents, and are thus not subject to the
Constitution’s indictnment, jury, and proof requirenents.”);
Apprendi, 530 U S. at 482 n.9; Jones v. United States, 526 U. S.
227, 248 (1999) ("It is not, of course, that anyone today would
claimthat every fact with a bearing on sentencing nust be found by
ajury . . . .7). In this case, the m ninmum required nunber of

aggravators did not neet the Ring Ill standard and resentencing is
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required.
V.

147 Qur concurring coll eague contends that a “trial judge' s
finding of aggravated sentencing factors by a preponderance of the
evi dence constitutes structural error.” Infra f 55. There are
two primary flaws in the concurrence’s anal ysis.'? First, the
concurrence errs in determining that the guilt phase and the
sent enci ng phase of a case are separate proceedi ngs for purposes of
determ ning structural error. Second, the concurrence’s analysis
of structural error turns into fundanmental error inquiry tied to

the facts of the particul ar case.

A
148 As to treating sentencing and guilt phases as distinct
phases for purposes of determining structural error, Ring IIl is
i nstructive. There, the Arizona Suprene Court addressed an

argunent simlar to that in the concurrence. The argunment made was
that the defendant had experienced a “[c]onplete denial of [the
right to] trial by jury at the sentencing phase” of his capita
trial. Rng IIl, 204 Ariz. at 554 n.19, 50, 65 P.3d at 935 n. 19

(quotations omtted). Under the viewthat the guilt and sentencing

12 This is not to suggest that we are in agreement wth
ot her portions of the concurrence. For instance, we al so believe
the concurrence errs in considering the Arizona Suprene Court’s
determ nation in Sepahi, 206 Ariz. at 324 n.3, Y 19, 78 P.3d at 735
n.3 (“[Alny Apprendi error would be harmess”), as being nere
dicta. Infra n.16, § 61
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phases of a trial are two distinct entities, the denial of the
right to jury trial during sentencing would be structural error in
the sane way that a denial of that right during the guilt phase
woul d be structural error. See id. at 566, T 109, 65 P.3d at 947
(observing that conplete denial of right to trial by jury would
constitute structural error).

149 The court responded to this argunent by observing that

“[a] capital trial conprises just onetrial, dividedinto guilt and
sent enci ng phases, and has al ways been understood as such, both by
this court and by the U S. Suprene Court.” Id. at 554 n.19, 1 50,
65 P.3d at 935 n. 19 (enphasis added).?® The court went on to state
that the lack of a jury in the sentencing phase of the trial should
not be viewed in isolation. Despite potentially having a |arge
i npact on the sentencing phase, the denial of the right to jury
trial was not structural error because it “did not render the
entire trial fundamentally unfair.” 1d. at 554, { 50, 65 P.3d at
935 (enphasis added). The sane is true with regard to the burden
of proof as applied to the portions of the trial that took place in
the guilt phase and the portions that took place in the sentencing

pr oceedi ng.

13\We recognize that Ring Il was a capital case and this is
not . There may be instances in which that distinction nmakes a
difference, see, e.g., Martinez, 1 CA-CR 03-0728, slip op. at T 19,
but we see no neaningful basis to consider that guilt and
sent enci ng phases constitute “one trial” for a capital case and do
not for a non-capital case for determ ning whet her structural error
i's present.
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150 The concurrence alsocites to three United States Suprene
Court decisions to support its position that guilt and sentencing
phases shoul d be consi dered separately for purposes of determ ning
structural error. Infra § 62. The cited cases, however, are not
in the context of structural error and do not advance the
concurrence’s conclusion that for purposes of structural error
anal ysi s we should treat sentencing and guilt separately.* The two
federal circuit court cases cited, infra Y 62, either do not
directly analyze whether the error should be subject to harnl ess
error analysis as contrasted with structural error analysis, US.
v. Mohammad, 53 F.3d 1426, 1439 (7th Cr. 1995) (finding that the

determ nation of restitution by a probation officer as contrasted

14 The first case cited is Blakely itself. Blakely does not
set the stage for separating guilt from sentencing. Rat her, it
requires generally that sentencing factors that increase the
statutory range of puni shnent be subject to the sane requirenents
as elements at trial. 124 S. . at 2537. This would argue for a
unitary, rather than a bifurcated approach, in determning
structural error. The concurrence also cites to Presnell wv.
CGeorgia, 439 U S 14 (1978). In that case, the Court observed
t hat due process considerations apply to the sentenci ng phase of a
capital trial in the sanme manner that they apply to the guilt
phase. Presnell, 439 U.S. at 16. But the Court in Presnell did
not state that the phases should be anal yzed i ndependently. The
third cited case is Bozza v. United States, 330 U S. 160 (1947).
In Bozza, the main issue was the legality of nodifying a sentence.
The defendant had originally been sentenced to i nprisonnent and t he
trial court later inposed fines in addition to the term of
i nprisonnment. The Court held that the addition of the fines to the
def endant’ s sentence did not constitute double jeopardy. 330 U S
at 166. The Court’s analysis supports the idea that a sentence
shoul d be anal yzed separately from the verdict, but the analysis
does not support the conclusion that certain sentencing errors
shoul d be ternmed “structural errors” which nandate resentencing.
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wth a federal district judge was a “structural defect”), or
constitute dicta not necessary to decide the issue. United States
v. Saleno, 61 F. 3d 214, 222 (3rd Gr. 1995) (Alito, J., concurring)
(finding the mjority’s decision to “decline to engage in a
harm ess error analysis” dictum as it was not briefed and is
contrary to other Suprene Court decisions). |If viewed as stating
a new standard for the determ nation of structural error they are
contrary to the United States Suprenme Court’s and the Arizona
Suprene Court’s determ nation that structural error is that which

has “infected ‘the entire trial process’ from beginning to end.”

Ring Ill, 204 Ariz. at 553, 65 P.3d at 934 (quoting Neder, 527 U.S.
at 8).
151 Thus, the concurrence’s approach of considering the guilt

phase and the sentencing phase to be separate proceedings for
pur poses of determ ning structural error is not appropriate.
B.

152 The concurrence also inappropriately mxes the
definitions of structural error and fundanental error in comng to
its conclusions. The concurrence attenpts to distinguish United
States v. Cotton, and, indeed the unaninmous result fromall federal
circuits on the issue of harmess error, by reference to the
i ndi vidual facts of each case. Infra Y 61, 63. The concurrence
contends that in each case the evidence was uncontested or inplicit

inthe verdict. 1d. Interns of a structural error analysis, this
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begs the question. As discussed above, whether a fact was
contested or not has no bearing on whether the error upon which it
was based is structural; reversal is automatically required when
structural error is present. Supra 7 11, 18.

153 On t he ot her hand, fundanental error is an individualized
inquiry. As noted in Bible, and set forth at |ength above, supra
19 15-18, fundanental error analysis is “fact intensive’” and “the
sane error may be fundanental in one case but not in another.” 175
Ariz. at 572, 858 P.2d at 1175. Thus, the fact that “[a]ppell ant
contested the error-infected sentencing i ssues” does not turn this
into a structural error case as the concurrence asserts. Infra
1 64. Rat her, these are considerations to take up in deciding
whet her the error was fundanental . Inthis particul ar case, those
contested facts produced a result where the error here was indeed
f undanment al . But the weight of the individual facts in a
particul ar case does not change fundamental error into structural
error. Supra T 30.

Vi
154 For the foregoi ng reasons, we vacate appel |l ant’ s sentence

and remand for resentencing consistent with this opinion.

DANI EL A. BARKER, Judge
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JON W THOWPSON, Presiding Judge

WE I S B E R G Judge, concurring
155 | conclude that the trial judge s finding of aggravated

sentencing factors by a preponderance of the evidence constitutes

structural error. Therefore, although | concur in the result
reached by the mpjority, | respectfully disagree wth their
reasoni ng.

156 Structural error is a defect in the “constitution of the

trial mechani snmi rather than sinply an error in the trial process.
Sul l'ivan v. Louisiana, 508 U.S. 275, 281 (1993). The United States
Suprene Court has applied structural error in a limted class of
cases because very few constitutional errors vitiate the basic
protections of a crimnal trial. See Arizona v. Fulmnante, 499
U S 279, 306-07 (1991). See also Johnson v. United States, 520
U S 461, 468 (1997) (citing Gdeon v. Wainwight, 372 U S. 335
(1963) (conmplete denial of counsel); Tunmey v. Chio, 273 U S. 510
(1927) (biased trial judge); Vasquez v. Hillery, 474 U S. 254
(1986) (racial discrinmnationin selection of grand jury); MKaskle
v. Wggins, 465 U S. 168 (1984) (denial of self-representation at
trial); Waller v. Georgia, 467 U S. 39 (1984) (denial of public
trial); Sullivan, 508 U S. 275 (erroneous reasonable-doubt
instruction to jury)). Consequently, those constitutiona

violations that have Ilittle, if any, effect upon the jury’s
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judgnment are reviewable for harmless error. See, e.g., Rushen v.
Spain, 464 U. S. 114, 117-19 and n.2 (1983) (denial of defendant’s
right to be present at trial subjected to harm ess error).

157 On the other hand, structural error is appropriately
applied to those constitutional errors that “deprive defendants of
‘basic protections’ without which “acrimnal trial cannot reliably
serve its function as a vehicle for determnation of gquilt or
innocence . . . and no crimnal punishnent may be regarded as
fundamentally fair.”” Neder v. United States, 527 US. 1, 8, 9

(1999) (quoting Rose v. Clark, 478 U. S. 570, 577-78 (1986)). The

| eading structural error case is Sullivan, which | find to be
simlar to the instant case. |In Sullivan, a defective “reasonabl e
doubt” instruction violated the defendant’s Fifth and Sixth

Amendnent rights to have the charged offense proved beyond a
reasonabl e doubt. 508 U S. at 280. The Suprene Court concl uded

t hat such error was not subject to harm ess-error anal ysis because

it “vitiates all the jury's findings,” id. at 281, and produces
“consequences t hat are necessarily unquantifiabl e and
i ndeterm nate,” id. at 282.

158 In our case, there were two constitutional errors.

First, simlar to the jury-related error in Sullivan, the tria
judge here found sentence-related facts under a burden of proof
| ess than beyond a reasonabl e doubt, in violation of the Fifth and

Si xth Anendnents. Second, the judge neted out an aggravated
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sentence based on facts not decided by the jury, in violation of
the Sixth Amendnent requirenent that the maxi mum sentence all owed
for an of fense be that which is based solely on the facts refl ected
in the jury' s verdict. Bl akely v. Washington, 124 S. C. 2531,
2536-38 (2004). The issue before us, then, is whether the
conmbi nation of these constitutional errors constitute structural
error. | conclude that they do.

159 Clearly, the use of a lesser burden of proof in the
sent enci ng phase i s the equi val ent of the use of a |l esser burden of
proof in the guilt phase. However, while the majority recognizes
the seriousness of this error, see T 23, it likens the error here
to the error in Neder and concludes that harm ess error reviewis
proper because the subject error “is certainly closer to failingto
properly instruct on one elenment of an offense (which casts doubt
on that one elenent) than it is to failing to properly instruct on
t he burden of proof as to every el enent of the of fense (which casts
doubt on the entire verdict).” Wth that conclusion, | disagree.
160 In Neder, the error was the failure to instruct the jury
on one elenent of the crinme charged. The Court noted, however
that the defendant had not contested that elenment at trial.
Furthernore, the defendant did not even suggest that at retrial he
woul d introduce any evidence bearing on materiality. The Court
declined to extend the reasoning of Sullivan because the subject

constitutional error would not have been contested upon retrial.
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| nstead, such a retrial would focus only on those contested i ssues
that had not been infected by error. Neder, therefore, stands for
t he proposition that an uncontested, isolated error that woul d not
change the verdict is subject to harm ess error reviewrather than
automatic structural error reversal. The Neder court clearly
stated its reasons for this practical approach.

It would not be illogical to extend the
reasoning of Sullivan from a defective
‘reasonabl e doubt’ instructionto a failureto
instruct on an elenent of the crine. But, as
indicated in the foregoing discussion, the
matter is not res nova under our case |aw.
And if the Iife of the | aw has not been | ogic
but experience, see O Hol mes, The Common Law
1 (1881), we are entitled to stand back and
see what would be acconplished by such an
extension in this case. The omtted el enent
was materiality. Petitioner underreported $5
mllion on his tax returns, and did not
contest the elenent of materiality at trial
Petitioner does not suggest that he would
i ntroduce any evi dence bearing upon the issue
of materiality if so allowed. Rever sa
wi t hout any consideration of the effect of the
error upon the verdict would send the case
back for retrial-a retrial not focused at al
on the issue of materiality, but on contested
issues on which the jury was properly
i nstruct ed. W do not think the Sixth
Amendnment requires us to veer away from
settled precedent to reach such a result.

527 U. S. at 15.
161 This practical approach also explains the subsequent

federal circuit court cases cited by the majority.*™ Those cases

*See, e.g., United States v. Perez-Ruiz, 353 F.3d 1, 17 (1%
Cr. 2003); United States v. Friedman, 300 F.3d 111, 127-28 (2d
(continued. . .)
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may be described as fitting into one of two categories. In the
first group, consisting primarily of drug cases, the jury heard t he
evidence at trial, yet failed to make a specific finding.?*
| mportantly, the evidence was uncont ested by the defendant in those
cases. Matt hews, 312 F.3d at 665 (“evidence at trial was
ext ensi ve, overwhel m ng, and essentially uncontradicted”). In the
second group of cases, the sentence aggravating factor, though not
found by the jury, was inplicit in the jury's verdict. Friedman,
300 F.3d at 128 (jury finding beyond a reasonable doubt on one
crime inplicit inthe guilty verdict of the other crine).! Thus,
like Neder, a retrial in those cases would have focused on
contested issues that had been properly tried, and woul d not have

focused on the single issue that was infected by error.

3. .. continued)

Cir. 2002); United States v. Henry, 282 F.3d 242, 252 (3¢ Cir.
2002); United States v. Strickland, 245 F.3d 368, 379-80 (4" Cr.
2001); United States v. Mitthews, 312 F.3d 652, 661-67 (5'" Cr.
2002); United States v. Stewart, 306 F.3d 295, 308-26 (6'"
Cir.2002); United States v. Trennell, 290 F.3d 881, 890 (7" Cr
2002); United States v. Frazier, 280 F.3d 835, 855-56 (8" Cr.
2002); United States v. Vel asco-Heredia, 319 F. 3d 1080, 1085-86 (9'"
Cir. 2003); United States v. Lott, 310 F.3d 1231, 1240 (10" Cir.
2002); United States v. Suarez, 313 F.3d 1287, 1293-94 (11" Cir.
2002); United States v. Lafayette, 337 F.3d 1043, 1049-50 (D.C
Cr. 2003).

E, g., Perez-Ruiz, 353 F.3d at 18; Friedman, 300 F.3d at 128;
Mat t hews, 312 F.3d at 665.

Y"The mmjority also wunavailingly relies on dicta from a
footnote in State v. Sepahi, 206 Ariz. 321, 324, 1 19 n.3, 78 P.3d
732, 735 (2003). Like the federal circuit cases, the aggravating
factor found by the judge was inplicit in the verdict found by the
jury beyond a reasonabl e doubt.
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162 In its reliance upon Neder, the nmpjority mstakenly
assunes that the error inthis case, as in Neder, infected only one
el ement anong many. |In doing so, the majority views the guilt and
sentencing phases of a trial as being one proceeding. The
appropri ate approach, however, requires that the sentencing phase
of the trial be reviewed as being separate fromthe guilt phase.
See Blakely, 124 S. C. at 2538 (holding that only sentence is
invalid where sentencing procedure is invalid); Presnall v.
Ceorgia, 439 U.S. 14, 16-17 (1978) (in analyzing whether there was
procedural fairness, the guilt and sentenci ng phases are treated as
separate proceedings); Bozza v. United States, 330 U S. 160, 166
(1947) (verdict not invalid if error only occurred during
sentencing). Moreover, the two phases are viewed separately for
pur poses of structural error analysis. See United States v.
Sal enp, 61 F.3d 214, 221-22 (39 CGir. 1995)(deprivation of counse
during sentencing hearing is structural error); United States v.
Mohanmmed, 53 F.3d 1426, 1438-39 (7' Gr. 1995)(court abdicating
judicial role during sentencing phase is structural error). Here,
t he reasonabl e doubt error infected the entire sentencing phase,
just as the simlar error in Sullivan infected the entire guilt

phase. 18

8\Whi | e bot h Neder and Esparza state that Sullivan applies only
where the error “vitiates all the jury s findings,” Neder, 527 U.S.
at 11; see also Mtchell v. Esparza, 124 S. C. 7, 11 (2003), in
(continued. . .)
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163 The majority’s reliance on United States v. Cotton, 535
U S. 625 (2002), is also msplaced. 1In Cotton, the Court did not
deci de whether the indictnment error was structural error. See
United States v. Jordan, 291 F.3d 1091, 1096 (9" G r. 2002).
Several co-conspirators testified at trial to the amount of drugs
i nvol ved. Cotton, 535 U. S. at 633. The evidence of the anpbunt was
“uncontroverted.” | d. The Court stated that “[nm]uch of the
evidence inplicating respondents in the drug conspiracy reveal ed
the conspiracy’s involvenent with far nore than” the anount
necessary to enhance the sentence. 1d. The reasoning is clearly
inline with the Neder practical approach because a retrial would
not have focused on the wuncontested quantity issue that was
infected by error at sentencing.

164 Unli ke the cases cited for support by the mgjority, in
t he present case, Appellant contested the error-infected sentencing
issues and is likely to do so agai n upon re-sentencing. Therefore,
| conclude that this case is far closer to Sullivan than to Neder.
165 As for the Blakely error, | agree with the majority that,

standi ng al one, such error would be subject to harmless error

8( .. continued)
t he present case, the trial court’s use of the incorrect burden of
proof tainted every finding on every issue in the sentencing
proceedi ng. Proof beyond a reasonable doubt, a basic protection
necessary to maintain the reliability of the sentencing process,
was glaringly absent fromthe entire sentencing proceeding. See
Sullivan, 508 U. S. at 281.
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review. In reaching this conclusion, however, | do not denigrate
the seriousness of a Blakely error in depriving the jury of its
role in our systemof justice. As the Supreme Court stated:

There is not one shred of doubt, however,

about the Franmers’ paradigm for crimnal

justice: not t he civil-law i deal of

adm ni strative perfection, but the common-I|aw

ideal of limted state power acconplished by
strict division of authority between judge and

jury.

Bl akely, 124 S. C. at 2543.

166 Moreover, in the instant case, the Blakely error has
exacerbated the Sullivan error. In Sullivan, the Suprene Court
held that where a jury applies an incorrect reasonable doubt
instruction, the verdict is unreliable because it | acks one of the
basic protections of our <crimnal justice system and the
consequences of the error are “necessarily unquantifiable and
indeterminate.” Sullivan, 508 U S. at 282. The Blakely error in
this case makes the sentencing error even nore “unquantifiabl e and
i ndetermi nate” than the error in Sullivan because the trial court,
rather than the jury, applied the incorrect burden of proof. | f
the Sullivan court could not determ ne what the jury would have
done had it applied the correct burden of proof, how can we
determ ne what the jury woul d have done had the trial court applied

the correct burden of proof?! Thus, the addition of the Bl akely

19 Allowing this court to substitute our judgnent for that
of the jury, in the circunstances of this case, is tantanount to
(continued. . .)
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error here aggravates the error that the Suprenme Court found to be
structural in Sullivan.
167 For all these reasons, | conclude that the error in this

case is structural and, therefore, resentencing is required.

SHELDON H. WEI SBERG, Judge

9. .. continued)
trial by appellate court.
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